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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

:.onorable Fred V, Meridith

Jounsy attorney, Kaurman County
-aufman, Texas

Opinion No. 0-7022

Re; 1. Do the provisions of
Article VI, Seo, 2a, Con-
stitution of Texas, exeupt-
ing persona named thsrein
from payment of a pall ‘tax
as a goncition pme\deng
to the right—tg vots Ply
to a poll tax levied by:
oity?/"l-iid related stions,
2./D065\ the Governor

\the<autho‘rit to restore
the vight’ to bperate a motor
. vahicle upord the public hish-

- ways to person who has bDeen
-~ oconvicted of driving while in-
< toxicated?
. . "\\ 3. day" wl’%ness and mileage
- N\ fess in misdemeanor oriminal
s | SN Joasps be paid to .residents
=y ,;, \ \\.»-"l 0} the oountY?
R \ e
Dear Jir: A .
. N o \\ pR—

| -In your letter of January 5, 1946, you request
the opinion of this lepartment on several diffarent

questions. ~For convenience in replying, we will restate
your questions and answer each in turn.

l. I8 a veteran who comes within ths provisions
of veotion 2a of ~rtiocle VI of the Constitution of Texas,
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and thus has the right to vote without the payment of a poll

tax, in any election neld under authority of the lawa of this
state, nevertheless llable for the paymsnt of suoh poll tax,

30 that 1t will beocome a delinquent tax against him unless it
1s paid by January 3lst?

The Constitution and Statutes of Texas provide for the
lavy and colleation of poll taxes. OConatitution, Article VI,
Jea, 2; Artiole Vi1, Seo. 3, Artiole VIII, Seo, 1; Vernon's Re-
vised Civil Statutes of 1925, Artiocles 7046, 29359, 1030, Artiocle
2959 provides that the poll tax shall be paid between the first
day of Qotodber and the first day of February,

Artiole VI, Seo. 2, of the Constitution provides that
any voter who is subjeet to pay a poll tax undeyr the lawa of the
State of Texas shall have pald sald tax before offering to vote
at any eleotion in this State and hold a receipt showing that
sald poll tax was pald before the first day of February next
precsding suoh eleotion or make afrfidavit that such resceipt
has bsen lost or mislaid,

Artiole VI, Sea. 2a of the Constitution (adopted Aug.
25, 1945,)provides:

"Nothing 1n this Constitution shall be oone
strued to require any person, who at the time of the
holding of an eleotion hereinafter referred to is,
or who, within eighteen months immediately prior
to the time of holding any sush elsction was, a mem~
ber of the armed foroes of the United States or of
the Armed Force Regerve of the United States, or
of any branch or componeant part of suoch armed foroes
or Armed Force Reserve, or the United States Maritime
Servioe or the United States Aerchant karine, and who
is otherwise a qualified voter under the laws and Con-
stitution of this state, to pay & poll tax or to hold
a reoceipt for any poll tax agsessed against him, as
a condition precedent to his right to vote in any
election held under the authority of the laws of this
state, during the time the United States is engaged
in fighting a war, or within one year after the close
of the ocalendar year in which said war is terminated,
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"Provided, however, that the foregoing pro-
visions of this seotlon do not confer the right

Yo Vo%s upon any person who is a member of the reg-

ular establishment of the United States Army, Navy,
or Karine Corps; end provided further, that all per-
sona in the armed forces of the United States, or
the ocomponent branchess thereof, not members of the
regular establishment of the United States Army,
Navy, or Marine Corps, ars hereby declared not to

be disqualified from voting by reason of any pro=-
vision of sub~-ssction 'Fifth' of Seotion 1, of this
Artiole,"

In our Opinion No., 0-8821, addressed to Honorable
yeorge H, sSheppard, we said:

", « « this amendmant does not exempt anyone
from the paxggnt of the poll tax levied by other
sections of the Constitution and by the statutes
enaoted in pursuance thereof. This amendment pro-
vides only that the named persons shall not be re-
guired to a poll tax or to hold a regeipt for
&ny Dpoll tﬁ%lhhioh mizht have been assessdEHEngﬁst
them as a condition precedent to their right to vote
in the eleotions speolfied. . , %

It is therefcre our opinion that those veterans coming
within such oomstitutional provision, although they are per-
mitted to vote without payment of a poll tax, are.nevertheless
liable for the payment thereof, and the same beocomes a delin-
quent tax againat them if not panid on or before January 31st,

2, Does this eonstitutional amendment apply to a
poll tax lsvied by a eity?

It will be noted that the benefits of the amendment
extend to "any eleotion held under the authority of the laws
of this state,” A olty eleotion 18 an eleotion held under
the authority of the laws of this state,

Ag to the levy of a poll tax by a oity, the Supreme
Court of Texas said, in the case of Towell v. Clty of Zairgd,
133 T. 489, 128 5. . 2d. 7861
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"It 13 our opinion that a poll tax 1is levied
under a 3tate law, within the meaning of Section 2
of Artisle VI of our State Constitution, if some
State law direotly authorizes suoh levy. In this
instance Article 1030, R.C.S., as amended, supra,
direotly authorizes sities to levy and colleot poll
taxes, It follows that suoh poll taxes, when 8o
lavied, are levied by direot authority of a State
law, and are, therefore, levied under & State law,
abater'!s New Intermational Dietlionary; 635 C. J.
1202; Savage v, Umphries, Tex, Civ. App. 118 3., W.
893%; Linger v, Balfour, Tex, Civ, App., 149 3, W.
793; .Bonham v. Fuohs, Tex, Civ. App., 228 S. .
1112. As used in the above oconatitutional pro-
vision, the word 'under'! is certainly used as a
preposition, indicating subjeetion, guidance, or
cmt'z"ol. It i8 used in a sense of 'by =utherity
ofe.!
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And in the oase of Texas Power and Light Co., v. Browne

wood Public Service Co., the court saids (l1lll S. W. 24 1228)

"1% is now gettled law that the languages of
the Constitution determines the qualifications of
the electorate. Neither the statutes nor the pro-
visions of a oity charter, whioch in home rule oities
must ocaform with the Constitution and the general
laws of the state, can impose additional qualifioca-
tions as a prerequisite to the right of 1ts oitizens
to vote, whioch are not authorized by the Canstitution.
¥ioCutcheon v. Wozenoraft, 116 Tex, 440, 294 S, W,
11053 wWendover v, Tobin, Tex, Civ. App., 261 S, W,
234; Cameron v. Coanally, 117 Tex. 159, 299 S, W,
zzl;nstahl v. Miller, Tex, Civ. App., 63 3. W, 24
578.

It is our opinion that this amendment applies to a
poll tax levied by a olty.

3. what should the eleotion judges reguire of ths
soldier aor veteran who desires to vote, olaiming the benefit
of the constitutional amendment above set out? .ust hs re-
guaire an affidavit?
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In suoh ocases the usual proof of right to vote
{posseasion of a poll tax receipt or an exemption ocertifi-
cate) is lacking. Therefors the following artioles from
Vernon's Civlil Statutes of 1925, relating to the cmduct

of elsotions is paterial:

"Art. 3006, 2099 Examination of ochallengsd voter

"37hen a person offering to vote shall bs ob-
jected to by an sleoctlion judge or a supervisor or
challenger, the presiding judge shall examine Aim
upon an ocath touching the points of suoch odjaction,
and, if auch person falls to establish his right to
vote %o the satlisfaction of the majorlity of the
Jjudges, he shall not vote. If his vote be received,
the word, ‘'sworn,' shall be written upon the poll
l1ist opposites the name of the voter."

"Art. 3007, 790-3000 YVote challenged

"Io any eleotion, State, ocounty or municipal,
being held in any oity or town of ten thousand in-
habitants or more aceording to the preceding Federal
Census, when the right of any eleotor to vote is
challenged, the followving proceedings shall be had:

“l. The judges of election shall refuse to
aogoept such vote of such elector unless in addition
to his own oath he proves by the oath of one well
known resident of the ward that he 13 a qualified
voter at such eleotion and in such ward,

"2. WWhen such vote i3 accapted the wvord
‘cshallenged! shall be written on the ballot, and
the Judges shall cause the c¢lerk of elaction to
make & minute of the name of ths elsector and the
party testifying under cath as to his qualifica~
tions, and such memoranda shall be kept by the
county clerk of the county for six months after
suoh election is held, subject to order of the
distriot Judge."
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"Art., 3008, 3001 Delivery of ballot

"Yhen the judges are satisfied as to the right
of the citizen to wvote, the judge shall stamp in
legible characters with a stamp of wood or rubber
the poll tax redeipt or certificate of exemption
Wit the words: *Voted ., o« « +» + o day 0f ¢« ¢« ¢ o "y
De 4. 19 ¢« ¢ +» o' Or write the same words in ink
and then return said receipt or certifiocate to the
voter, and shall at the same time deliver to him
one official ballot on the blank side of whioh the
presiding Judge shall have previously written his
signature, The votser shall then immediately repalr
10 & votlng booth or & plage preparsd for votlng
by the eleotion offloers, and there prepars his
ballot in the mpner provided by law,"

Under these atatutes it 1s our opinion that, when
an slector cldims the right to vote under the provisions of
artiols VI, Sec. 2a, of the Coanstitutlon, it is the duty of
the slection judges to satisfy themselves of his right to
vote before permitving him to oast his ballot. That they
may so satisfy themselves by examinirg him under oath or by
nis affidavit, as the case may be; but they must do soc 1f
the voter is ehallenged. Clark v. Stubbe, 131 I, W, 663,

Your fourth question is enswered by our Opinlon No,.
0-8052, a copy of whioh is enclosed.

5. Are witnesses duly subpoenaed in misdemeanor
cases tried ip the county of their resldence entitled to olaim
witness fees and mileage for their attendance upon the oourt
during the trial of such cases?

Article 1038 of our Code of Criminal Proosdure pro-
vides in part:

"(1l) Any witness who may have besn subposnaszd,
or snall have been racognizad or attached and given
bond for his appearance before any Court, or belfore
any «rand jury, out of the county of his residence,
to testify in a fslony case regardless of disposition
ol said oase, and who appsars in compliance with the
oblisations of such recognizance or bond, shall be
allowed Three {3) Cents per mile going t¢ ané return-
ing from the Court or grand jury, by the nearest praoc-
tiecal conveyanoe, and Two Lollars (JR2) per cay for
eag¢ll aay he may neoessarily be absent f{rom howe &3 a
witness in such case; . . ."
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3uch fees and mileage are to be paid by the State.
articles 1078, 1079 and 1080, C. C. P., provide:

"Art. 1078 (1188) (1138) Fees of witnesses

"¥itnesses in oriminal cases shall be allowed
one dollar and fifty oemts a day for eaoh day they
are in attendanoce upon the oourt, and six ocents for
each mile they may travel in going tc or returning
from the place of trial,"

“Art. 1079. (1189) (113%9) Taxed against defendant

"Upon conviction, the costs acoruing from ths
attendance of witnesses shall be taxed against the
defendant, upon the affidavit of suoch witness, or of
some oredible peracn, stating the number of days that
such witness has attended upon the ocourt in the case,
and the number of miles he has traveled in going to
and returning from the place of trial, The affidavit
shall be filed with the papers in the oase,"

"Art., 1080, (1130) (1140) No fees allowed

"No fees shall be allowed to a person as witness
fees unless such person has been subpoenaed, attached
or recognized as a witness in the case,"

Article 1055, C. C. P., as amended, provides:
"Art. 1055, Half ocosts paid officers

"The ococunty shall not be ilable to the officer
and witness having costs in a misdemeancor ocase where
defendant pays hils fine and ocosts. The county shall
be liable for one-half of the fees of the officers
of the Clourt, when the defendant fails to pay hlsa
fine and lays his fine out in the ocounty Jjall or dis-
charges the same by mpans of working such fine out
on the county roads or on any county projesct, And
to pay suoh half of costs, the County Clerk shall
1ssue nis warrant on the County Treasurer in favor
of such officer to be pald out of the Road end Bridge
Fund or other funds not otherwise appropriated, as
anended Aots 1937, 45th Leg., p. 1323, ch. 488, Sec.
1l; Aots 1339, 46th Leg., p. 143, Geo. 1l,"
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e £ind no Texas deciplon direotly in point on the

question here presented. But in lay v, State, 83 Cr. R. 222,

202 S, W, 729, the Court of Criminal Appeals deoided a similar

question.

We quote from the opinion in that oase

"Appellant insista that, inasmuoh as the of-
ficer was a salaried poliiosman, he was not satitled
to oharge witness fees, and refers us to seotion
1137b, Vernon's Crim, Stats, 1918, an aoct of the
lagislature of 1513, That statute applies to wit-
ness fees in felony cases, the ocosts to be paid
by the atate., It provides that no witness fee
shall be paid to pemos officers, nor to any wit-
neas in habeas gsorpus ¢ases or summonsd on motion
%o change venue, and providea further that no fee
shall be approved by the oourt in any oase where
ths oharge includes a misdemeancr ocase until the
case is finally disposed of, and in oase of a con-
viotion for misdemeanor no fees shall bs paid by
the state; and it also provides that witnesses
attending ocourt in more than one oase at the same
time shall recelve fees 1in only one case; and pro-
vided further that in no event the state shall pay
per diem in any one case more than §5 to any witness
in any one case at any ofie term of court, It will
be noticed that thesa fees are to be paid by the
atate, not by the defendant.,. The same rule does
not apply in ordinary misdemeanor cases, It is
understood to be the rule with reference to charg-
ing fees that none will be permitted exoept where
authorized by statute; that 1s, 1t 1s a prerequisite
before Tees may be charged that the Leglslature pass
suitable legislation authorizing the oharging and
paying of such fees, whether by the atate or the
defendant, with reference to misdemeanors, there
is no interdlotion of the charging of witness fees
3o far as officers are conocerned. They seem to
come within the general glass of witnesses, and
are entitled to the same fess as other witnesses
in misdemeanor ocases. A witneas in a misdemeanor
case can be paid no fees other than those provided,
but is entitled to charge such fees as tha statute
enaoctsa, There being no difference with reference
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to misdemeanor cases as to the character of wit-
nesses, whether offlcers or not, the officer would
come within the general category, as we understand
the law, as witness. His officlal character, so
far as that proposition 1s concerned, would mke
no difference. There are no traveling expenses

in the case to complicate; therefore we have the
question as to whether or not an offiocer in mis-
demeanor ocases can oharge fees as a witness for
his attendance upon the oourt. iie are of the
opinion that he ocan, and that the oourt d4id not
err in allowing the fees charged by the offiger."

We are therefore of the opinion that suoh witness
fees and mlileage are payable to in-county witnesses, duly
subpoenaed, ln misdemeanor cases, But neither the State nor
the ocounty are liable therefor, and they can be paid to the
witness only when charged as oosts and colleocted from the
defendant, upon oconviotion.

V/e are enclosing copies of our Opinlons Nos., 0-6821,
0-8828, 0-6052, 0-8456 and 0-895%,

Yours very truly

ATTORNEY GENERAL OF TEXAS

W. R, Allen
Assistant

By

WRAi2d



